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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 
MUMBAI 

ORIGINAL APPLICATION NO.865 OF 2018 

DISTRICT : KOLHAPUR 

Shri Sunder Madanrao Jadhay. 

Age : 53 Yrs., Joint District Registrar, Class-I 

(Senior) and Collector of Stamps, having office 

at New Administrative Building, Kasba Bawada 

Road, Kolhapur and residing at Paymal House, 

Near Old Aadhar Hospital, Harishchandra 	) 

Building, Kolhapur — 416 012. 	 )...Applicant 

Versus 

The State of Maharashtra. 	 ) 

Through Additional Chief Secretary, 	) 

Revenue & Forest (Stamp & Registration)) 

Department, Mantralaya, 	 ) 

Mumbai— 400 032. 	 )...Respondent 

Mr. M.D. Lonkar, Advocate for Applicant. 

Ms. S.P. Manchekar, Presenting Officer for Respondent. 

CORAM 	: A.P. KURHEKAR, MEMBER-J 

DATE 	: 24.06.2019 

JUDGMENT 

1. 	The Applicant is seeking deemed date of promotion w.e.f.02.05.2015 for 

the promotional post of Joint District Registrar, Class-I (Senior) invoking 
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jurisdiction of this Tribunal under Section 19 of the Administrative Tribunals Act, 

1985. 

2. 	Briefly stated facts giving rise to this application are as follows :- 

The Applicant was initially appointed as Sub-Registrar, Grade-II in Revenue 

and Forest Department of Government of Maharashtra on 04.06.1994. During 

the course of service, he was promoted to the post of Sub-Registrar, Grade-I on 

19.03.2002 and then to the post of Joint Registrar, Class-III in the year 2006 and 

thereafter to the post of Joint Registrar, Class-I (Junior) in 2011. He contends 

that in 2015, he was eligible and qualified to be considered for the next 

promotion in the cadre of Joint District Registrar, Class-I (Senior). By order dated 

02.05.2015, various officials were promoted in the cadre of Joint District 

Registrar, Class-I (Senior). That time, one of the Officer viz. Shri Boralkar, who 

was in the select list on the strength of seniority and eligibility declined the 

promotional post. The Applicant was next to Shri Boralkar in the seniority list 

and in view of refusal of Shri Boralkar to accept the promotional post, he being 

eligible, it was imperative on the part of Respondent to promote the Applicant 

along with other officials in the order dated 02.05.2015. However, it being not 

done so, aggrieved by it, the Applicant has filed O.A.No.381/2016 which was 

disposed of on 08.09.2016 giving directions to Respondents to take appropriate 

steps in the matter arising out of refusal of Shri Boralkar to accept the 

promotional post and give it to the next eligible person within eight weeks from 

the date of order. In pursuance of aforesaid direction, the Respondent belatedly 

by order dated 02.05.2017 promoted to the Applicant to the post of Joint 

Registrar, Class-I (Senior) and accordingly, he joined on 11.05.2017. The 

Applicant then made representation on 29.09.2017 and 01.01.2018 for deemed 

date of promotion w.e.f.02.05.2015 with consequential monetary benefits. 
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3. The Respondent resisted the application by filing Affidavit-in-reply (Page 

Nos.23 to 28 of Paper Book) inter-alio denying the entitled of the Applicant to the 

relief claimed. It is not in dispute that in 2014-2015, the proposal to fill-in the 

promotional post of Joint District Registrar, Class-I (Senior) was processed and 

finalized for 17 posts and the Applicant's name was at serial number 12 of the 

select list from Open Category. However, only 11 posts were vacant, and 

therefore, the name of the Applicant was not considered for promotion. The 

Respondent further contends that Shri Boralkar's letter dated 01.09.2014 

declining to accept the promotion was received by the Department on 

04.09.2014. Whereas, the Departmental Promotion Committee (DPC) meeting 

was already concluded on 04.08.2014, and therefore, the question of considering 

Applicant's name in place of Shri Boralkar did not arise. Later, in pursuance of 

directions given by the Tribunal in O.A.No.381/2016, the Applicant's case was 

examined and he was promoted to the post of Joint District Registrar, Class-I 

(Senior) w.e.f. 02.05.2017. As regard representations made by the Applicant for 

deemed date of promotion w.e.f.02.05.2015, the Respondent contends that the 

Applicant is not superseded by his junior, and therefore, his representation for 

grant of deemed date of promotion has been rightly rejected. The Respondent 

thus contends that the Applicant's case does not fall within the guidelines issued 

in Circular dated 6th  June, 2002, and therefore, is not entitled to deemed date of 

promotion. 

4. At the very outset, it needs to be clarified that during the pendency of this 

O.A, the representation made by the Applicant for deemed date of promotion 

has been decided by the Respondent in terms of order passed by this Tribunal in 

this O.A. on 01.11.2018 and the same has been turned down by order dated 

18.12.2018 on the ground that no junior official from Open Category has been 

promoted to the post of Joint District Registrar (Senior), and therefore, the 

Applicant is not entitled to deemed date of promotion w.e.f.02.05.2015. 

40) 
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5. The issue posed for consideration in the present O.A. is whether the 

Applicant is entitled to deemed date of promotion w.e.f.02.05.2015 in the cadre 

of Joint District Registrar, Class-I (Senior) with monetary benefits. Needless to 

mention that the employee is entitled to deemed date of promotion where he 

has been superseded by his junior and has been illegally deprived of the 

opportunity to work on the promotional post though eligible and qualified to 

occupy the said post. 

6. Here, it would be apposite to set out certain admitted facts, which are as 

follows :- 

(a) Initially, the DPC meeting was convened on 04.08.2014 for 

preparing select list for the promotional post of Joint District 

Registrar, Class-I (Senior) but it was cancelled. Later again, the DPC 

was convened on 13.02.2015 and fresh select list was prepared 

wherein Shri Boralkar and the Applicant were found eligible for 

promotion at Serial Nos.11 and 12 respectively. 

(b) The Applicant was next to Shri Boralkar and both were eligible for 

the promotional post in the cadre of Joint District Registrar, Class-I 

(Senior) from Open Category. 

(c) Shri Boralkar, by his letter dated 01.09.2014 refused to accept the 

promotional post. 

(d) The Respondent by order dated 02.05.2015 promoted 15 Officials 

to the post of Joint District Registrar, Class-I (Senior) by excluding 

the name of the Applicant. 

(e) In pursuance of directions issued by this Tribunal in earlier round of 

litigation i.e. O.A.No.381/2016, the Respondent later examined the 

Applicant's case and promoted him w.e.f.02.05.2017. 

(f) The Respondent by communication dated 18.12.2018 rejected the 

representation of the Applicant for deemed date of promotion 
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solely on the ground that the Applicant is not superseded by Junior 

Official from Open Category, and therefore, not entitled to deemed 

date of promotion. 

(g) In the seniority list, Shri Boralkar was at Serial No.21, the Applicant 

(Open Category) was at Serial No.22 and Shri Rajput (5.T. Category) 

was at Serial No.24 and he was promoted on 02.05.2015. 

7. At this juncture, let us see the direction issued by this Tribunal in ft  round 

of litigation i.e. O.A.No.381/2016 decided on 08.09.2016. 

"It is an admitted position that in the list, copy whereof is annexed at Page 14 of the 
Paper Book, Shri V.P. Boralkar whose name appeared at Serial NO.15 from Open 
category has declined to accept the promotion. We are not going to enter into the 
details of each name of the personnel but ex-facie, it would appear that his name is at 
Serial No.12 in the select list of Open category candidates. All that he is asking for in this 
OA is to give directions to the Respondents to give the promotion to the next eligible 
person in view of Mr. Boralkar's refusal to accept the direction. We can find nothing 
objectionable much less even illegal or irregular in giving the necessary directions. It is, 
therefore, directed that the Respondents shall within a period of eight weeks from today 
act in the matter arising out of the refusal of Shri Boralkar to accept the promotional 
post and give it to the next eligible person, who is already been found fit by the DPC and 
if the next eligible person is the Applicant, so be it. The OA is allowed in these terms with 
no order as to costs." 

8. The learned P.O. opposed the entitlement of the Applicant to the deemed 

date of promotion solely on the ground that no junior Official has been 

promoted, and therefore, the question of asking for deemed date of promotion 

does not survive. In this behalf she referred to the Circular dated 6th  June, 2002 

whereby the guidelines are issued to examine the matters relating to deemed 

date of promotion. The said Circular is illustrative and has set out the instances 

and also contained guidelines in this behalf. The relevant portion of the Circular 

is as follows : 

"2. W4-41-- kir 1 natal dad ft-aaatautat stta 	t 1141a2 	 ItM2t ual«ncff1 Ducal arras 0, 

attar. 14i.q as 	diE4 araawr cqicit 5z cr[4.11crawJt DT-thigt qi-et az ticl.tcflat dttdla f 	tr"n 
diottita 	act (t-aair 2:14a12112171Yini) 	 94C9 aidre 	 $2 giailF R241 %INF cbZIA 
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31142O at . 3TSITA-t-zuit al•P 	uditu WaTTR:i SI211Z1-4 ftairdi 311fel 	faint aft etiaemt 3iTa2zf Zit-a 31211 31-TiaN 311uR41 crldl$ cbt.uOict aYa aid, a:11-44 faccticbira St-t-21:1 21-4-11EIT27 Wfirda 34914-dfa onti4 	Effnitg - 3Tabt ta-M1 3Trea. t14-4trra EZ 	at alarkf Nat-tr4/ 34arcutre wet w-41 axial sueoutea 3rd 1491mi-41 a bur gaiatt-4 izra 314 44-141 et-gatt au 	aftd f 	t srt--A 3ai-c&Tra 1 si-t-zorqt wiravit/ 3q21-la 311astrdl are 3lifk tilcsicuza q13122¢ - a Trefta qca tbatzra d 	a-ztdt a art-41 Vat 61ct 31a--&a1 autu 14-4t stelw artoala lifS4 9 aizfre sufirt-Riaufa of t auara at 	f1. 

41/14112 - 31 

ditaftd 14-4i- 	InztA 3orcuzudi 	Gott4 
9. dlgaftu 3184M-SIF stia-ca .213 k8-42 	Rif-4 2TjfkEa szawil a t la1, %a-Mitzi traWAt 	te4rLkol0eu at ragrraa warr4tzt 31-ezrN 3tj WI nev4 a mia,ra 	gwzuhe 804. 
2. ticitolcant a 13rarema gaol, 13icito 2:14 3194w1-Wqr 	acualtecrt wit 	4 3cre-da suce41*53 Aiwa /wetarlt 4t41 2:14I 	eacflet cella 22M ditrext ateitt 

f3/4K  -4  to   cwoutict ciao 324191 6.1uOt411,at 	oaceociot cf&-IT NOdik2itt aOloeltoclf aI414 ao.C41 § 	chttk. 

	

V. afa eta Oftell v4laa,al Zi491141-0 3111417 EZIPIT41M18-42110 afard-ow-dua 	. 

Es. v4laaihleftdl fa-dtz wrdwi f4Krafra ,Usft It-aka cbe,  , a t T Gwett eft-az 13/4attuflzt alcbsitat %far ap (-end-test WEL zyu1 aTI%-z- 13tw el& 

44lartcetdt fAtut 5rtam 3taan 319.1478 / 	3RTO a (olatot al 341a: f 	of Via: 4'19= 6 	tA. 

(9. 411Z1412 /ettelcJ,44d 11-t-213if catatetatd dAaril <Rod 312TRI1 r141Wd1 aul a fd41a tCet.ltalcIL 

C. Nosikrefioff 311-a/91141 dituaot 414, 4 oil ildebico 	out otcycof tc4b4 otel,tio fkalflia 5i1- 13icaa Gala Raticnittt r4dR W214 2T4a area. 

e. ualaauflwt %ad colceitailat wair421.1KbRat arzraRn 	ce-Mlet 44iatti4laik&li 	I I airalSEIM 144Icalca2118131Tew 6-lutt-211 44142 KR eldwinct dicer offcf arta. 

estaftd fa-o-i await GI Lett wertarth ctquattfl a 	tntattam EZIrdara a*.  

9) actIctalZ cbdiqi-era Er4tAt acute attar, ziao ?Wird coeim-afar 4Ewn airzontcid f44iz rteleir wet eve( 1/471G116141t 4ui 	 cbacieuta cbtefatet. 

2) 31*TZT4 Nagz141=4A 312-Ocoicf 3121-a-&:1" 2147tal al401 	:1121 244t(T41ociteiocl 31124-17 312FI4 =f= 31128) 3RTa= celc&-If sia-Mla• 44= W&NT-a121 14414:74 cr41w#1 	31Ta. 
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Z) 2k4lel4tZ 4V141-4121 4414 	311c41 R4 ati01t{ (Nagzed) 314TZ di 4 	31-64TO ci11Z 
31142e-10 211 3rtivk [OMIT( 	 0a? 4141444 44,1al 
df~lcflett 	 aruzp dW11d zrial 4 a 	ug)wita Err aza riza ait4ta f 	is 	efiCIL 

v) wit4114G11ct) 	 ucairi - 	acclick atk114 4141. 

13) TI 1443T4lail 340 311 SEWS 0-441-4Ri/S1-4121 311414 fautict) auma 311NT mo, (ell 
zTula aamiktz q54-41-e11a acid Tia4 rG1clga4 45A 	Se0 NagOa Qaa 

Eta 	 cucealcii toll-Z 1 wiatea crwrium Tremagi izn4 31M 	Wb 3121a." 

9. 	Indeed, the case of the Applicant falls in these guidelines itself, which will 

be clear during the course of further discussion. 

10. 	As stated above, admittedly, the name of the Applicant was next to Shri 

Boralkar who refused to accept the promotion. Shri Boralkar and Applicant both 

are from Open Category. The Respondent's contention that the DPC meeting 

was held on 04.08.2014 and communication of Shri Boralkar dated 01.09.2014 

received on 04.09.2014 i.e. after the date of meeting, and therefore, in meeting 

dated 04.08.2014, in place of Boralkar, the Applicant was not considered, is 

factually incorrect. The Applicant has filed Rejoinder and made it clear that in 

fact, the selection list prepared in the meeting dated 04.08.2014 was cancelled 

and later again, fresh DPC was called on 13.02.2015. The perusal of minutes of 

DPC meeting dated 13.02.2015 (Page No.43 of P.B.) makes it quite clear that the 

select list prepared in the meeting dated 04.08.2014 was cancelled and fresh 

select list was prepared in terms of DPC meeting held on 13.02.2015. As such, 

when the subject was discussed on 13.02.2015, the letter of Shri Boralkar 

refusing promotional post was very much before Committee and that time itself, 

the Committee ought to have considered the said issue. In pursuance of the 

minutes of DPC dated 13.02.2015, the posting orders were issued by Order dated 

02.05.2015. Here, significant to note that in Order dated 02.05.2015, there is 

specific reference that Shri Boralkar had declined to accept promotion, and 

therefore, his name has been deleted from select list. This being the position, 

suffice to say, refusal of Shri Boralkar to accept promotional post was well within 
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the knowledge of the Respondent, and therefore, that time itself, the name of 

Applicant who was next to Shri Boralkar and from same category i.e. Open 

Category, ought to have been included in the select list dated 02.05.2015. 

However, instead of including the name of the Applicant, the Respondent had 

included the name of Shri N.B. Rajput from Scheduled Caste Category. 

11. 	True, the promotion of Shri Rajput was from S.T. Category, but admittedly, 

he was junior in seniority list. The Applicant was at Serial No.22 and Shri Rajput 

was at Serial No.24. The promotional post from Open Category was already 

available in view of refusal of Shri Boralkar. In such state of circumstances, the 

Respondent was under obligation to include the name of Applicant in select list 

while promoting Shri Rajput who was junior to the Applicant. Therefore, the 

stand taken by the Respondent that no junior Official from Open Category is 

promoted before the Applicant, can hardly be accepted, as admittedly, Shri 

Rajput who was junior to the Applicant was promoted by Order dated 

02.05.2015. What is material, the supersession by junior and not the category 

he belongs, particularly when promotional post from Open Category was 

available and the Applicant was eligible for the same in terms of his service 

record and seniority. As such, supersession to the Applicant by Shri Rajput is 

manifest and contention raised in this behalf is misconceived. 

12. 	The Circular dated 6th  June, 2002 reproduced above, as a matter of fact, is 

applicable in the present situation. As per the said Circular, where the employee 

is superseded by Junior Official, the Government needs to identify the reasons 

why it is so happened and to consider the case of such employee for deemed 

date of promotion who has been superseded. In the present case, in view of 

refusal of Shri Boralkar, the Applicant being next to Shri Boralkar in the seniority 

list, ought to have been promoted while issuing promotion order dated 

02.05.2015, but the Respondent promoted Shri Rajpurohit from S.T. Category 
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keeping the post of Open Category of the Applicant vacant. Consequently, the 

Applicant has been deprived of the opportunity to work on promotional post 

w.e.f.02.05.2015 though found eligible and entitled to the said post 

13. As such, the reason put forth by the Respondent that no junior is 

promoted and secondly, Shri Boralkar's letter declining promotion was not before 

DPC are contrary to the record and totally erroneous. Needless to mention that, 

though the employee has no vested right of promotion, he has right of 

consideration for the promotional post and in absence of justifiable reason, such 

employee deserves to be promoted, if no fault can be attributed to him. The rule 

of fairness in Government's action, is therefore, essential and such fairness has to 

be based on reasons. In the present matter, the reasons put forth by the 

Respondent are far from fairness and in fact, those are totally erroneous as 

discussed above. Needless to mention that the right of eligible employees to be 

considered for promotion is virtually a part of their fundamental right guaranteed 

under Article 16 of the Constitution. The guarantee of fair consideration in the 

matters of promotion under Article 16 flows from guarantee of equality under 

Article 14 of the Constitution. The State Government is thus required to act as 

model employer fairly consistent with its role in a welfare state. 	The 

respondent, therefore, cannot deny deemed date of promotion to the Applicant 

w.e.f.02.05.2015. The Applicant, is therefore, entitled to the deemed date of 

promotion w.e.f. 02.05.2015 i.e. the date when his junior Shri Rajput has been 

promoted. 

14. Now, the question comes whether the Applicant is entitled to monetary 

benefits w.e.f.02.05.2015. 	Shri M.D. Lonkar, learned Advocate for Applicant 

referred to various decisions of Hon'ble Supreme Court in support of his 

contention that where the employee is illegally deprived of the opportunity to 

work upon the promotional post, the principle of 'no work no pay' embodied in 
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Rule 32 of Maharashtra Civil Services (General Service Conditions) Rules, 1981 

would not apply. In this behalf, he referred to the following decisions :- 

(a) AIR 2015 SC 2904 (Ramesh Kumar Vs. Union of India) 
wherein the 

Hon'ble Supreme Court held that in normal circumstances when 

retrospective promotions are effected, the benefit flowing therefrom 

including monetary benefits must be extended to an employee who 

has been denied promotion earlier and the principle of 'no work no 

pay' cannot be accepted as a rule of thumb and matter needs to be 

considered on case to case basis. In that case, the Army Personnel was 

discharged from service and disciplinary proceedings were initiated 

before discharging him from service. However, he was reinstated and 

then promoted in the year 2000. His claim for arrears for promotional 

post from 01.08.1997 was the subject matter before the Hon'ble Apex 

Court. The Hon'ble Supreme Court held that when the Applicant was 

granted anti-dated seniority along with his batch-mates, there is no 

reason for denying pay and allowances in the promotional post. 

(b) (1991) 4 SCC 109 (Union of India Vs. K.V. lankiraman) wherein again 

the issue pertaining to principle 'no work no pay' was in consideration 

in the matter where the employee was completely exonerated from 

departmental proceedings. The Hon'ble Supreme Court held that the 

normal rule of 'no work no pay' could not apply to the cases where the 

employee was willing to work but kept away for the same by 

authorities for no fault on his part and if the employee did not keep 

himself away from the work, the principle of 'no work no pay' cannot 

be used against him. 

15. 	Thus, the legal principles enunciated in the aforesaid Judgments are 

squarely applicable in the present case rather with greater force, as in the 
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present matter, the Applicant is wrongly deprived of working on the promotional 

post as by superseding him, the promotion was granted to Shri Rajput who was 

junior to the Applicant. The Applicant, is therefore, entitled to deemed date of 

promotion w.e.f. 02.05.2015 with monetary benefits. 

16. 	The necessary corollary of aforesaid discussion leads me to sum-up that 

the Applicant is entitled to the deemed date of promotion with monetary 

benefits and the O.A. deserves to be allowed. Hence, the following order. 

ORDER 

(A) The Original Application is allowed. 

(B) The Applicant is entitled to deemed date of promotion w.e.f. 

02.05.2015. 

(C) The consequential order of deemed date of promotion be issued 

within a month. 

(D) The Respondent is directed to extend the monetary benefits to the 

Applicant considering his deemed date of promotion 

w.e.f.02.05.2015 and the actual monetary benefits be extended 

within two months from today, failing which the Respondents will 

be liable to pay interest at the rate of 9% p.a. from the date of 

impugned order till actual payment. 

(E) No order as to costs. 	 \1\\."? 

(A.P. KURHEKAR) 
Member-1 

Mumbai 
Date : 24.06.2019 
Dictation taken by : 
S.K. Wamanse. 
DASANJAY WAMANSEVUDGMENTS \ 2019 \ 6 June, 2019 \ 0.0.865..18..t6 2019.Deemecl Date of Promotioneloc 

Admin
Text Box
           Sd/-


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11



